IN THE HIGH COURT OF JUDICATURE FOR RAJASTHAN

¥

AT JAIPUR BENCH, JAIPUR'

o - S Oy ' '
BB, CIVIL CONTEMPT PETITION NO. 9" /2010

IN

D.B.CIVIL WRIT PETITION NO. 8104/2008

Samta Andoslan, Jaipur throudgh its

Parasghar
Sharma,

Jhotwara,

i

State of Rajasthan, Secretariat,

SHri

Government of Rajasthan,

@

WRIT PETITION NO.8104/2008 -

President
Narain Sharma S/o Shri Kishori Lal §i

Age 51 years, - R/o 39 Ram Nagar-cC,

Jaipur. v

«Petitioners

Versus

Shri Salauddin Ahmed, " Chief Secretary,

Jaipur.

Khemraj Chaudhari, Principal

Secretary, Department of Personnel,

Secretariat,

Jaipur,

3

mContemhors/Noanetitioners

CONTEMPT PETITICN UNDER

ARTICLE 21% CONSTITUTION OF

INDIAR READ WITH SECTIONS 10,

11, 12 orF THE CONTEMPT OF
COURTS ACT FCR IILFUL

DISOBEDIENCE OF ORDER  DATED

5.2.2010 PASSED IN D.B.CIVIL
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BAJRANG 1a], SHARMA -~ anp ORS

V/S STaTE o RAJASTHAN aNp

ORS. BY . HON'BLE MR.JUSTICE

N.K.JAIN aND R.g. RATHORE JJ



(1) D.B. Civil Contempt Petition N0.941/2010
(2) D.B.Civil Contempt Petition No.359/2011"

Date : 16" December, 2011

N'BLE THE CHIEF JUSTICE MR.ARUN MISHRA

HON'BLE THE CHIEF JUSTICE MR.ARUN MISHIL
I

HON'BLE MR. _.'l_USTICE 'NARENDRA I‘_(_UMA'R JAIN-

Mr.Sanjeev Prakash Sharma, Sr. Advocate assisted by
Mr.Shobit Tiwari, Mr.S.S. Shekhawat, Mr.Gaurav Sharma,
Mr.Ankit Sethi, for petitioners.

Mr.G.S. Bapna, AG/Sr.Advocate assisted by

Mr.\!eyankatesh Garg, for State.

~Arguments further héard.

[t was submitted by Shri Sanjeev prakash Sharma,.
Senior Counsel appearing with Mr.Shobit Tiwa'ri that provisions
for reservation were made by State Legislature by enacting
the Réjasthan Schedule Castes, Schedule Tribes, Backward
Classes, Special Backward C1a;sses'and Econamically Backward
Classes (Reservation of Seats in Educational Institutions in the
Gtate and of Appointments and Posts in Services under the
State) Act, 2008 (for short 'the Act of 2008"). Section 4(3) of

the said Act provides for reservation in promotion also,

however, the said provisicn Wwas enacted without undertaking

exercise emphasized In the decision laid down by Hon'ble

Apex Court in M.Nagaraj & ors. V[s.:Union of india and

| e ors. (2006) 8 SCC 212.

. ' gection 4 of the srovision of the sald Act of 2008 is
:\i quoted below :-

w4, Reservaticn of appeintments and posts in
the services ynder ' the State - (1) The
reservation of appointments and posts in the
services under the State for the Scheduled ‘
Castes, Scheduied Tribes, Backward Classes,
Special Backward Classes and Economically
mBackward Classes shall be sixty-eight per cent.
" (2) The reservation referred to in sub-
section (1) shall, in respect of the persons
belonging to the Scheduled-Castes, Scheduled
Tribes, Backward Classes, Special Backward
Classes and Ecenomicaf!g:._sackward Classes, be
as follows = ' . @
(!)Schedu!ed Castes .....ovveer sixteen per cent;
( H)Schedufea’ Tribes....... e twelve per cent;
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[(lii)Backward Classes.............twenty one pef
cent; : j o

(iv)Special Backward Classes.......... five per
cent; | :

(v)Economically Backward Classes........ fourteen
per cent; ' ' '

Explanation - The above classification shall be
mutually exclusive. ;-

(3) Notwithstanding anything contained in sub-
section (1) and sub-section (2), reservation in
matters of promotion shall be only for the
Scheduled Castes and Scheduled Tribes to the
extent specified *n Clauses (i) and (i),
respectively, of sub-section (2).

(4) Notwithstanding anything contained in sub-
section (1) and sub-section (2), persons
belpnging to creamy layer shall not be eligible
for consideration against the reserved quota in
the appointments and posts under the State.
However, for the removal of doubts, it is clarified
that the provision of creamy layer shall not apply
to the reservaticn for the Scheduled Castes and
Scheduled Tribes.”

It was submitted by Mr.Sanjeev Prakash Sharma-
that this Court has stayed the operation of the provisions of
Sections 3 and 4 of the Act of 2008 in D.B.Civil Writ Petition
No.13491/2009, while deciding the same finally on 270
December, 2010. In that petition, following order was passed
by this Court:- i '

"We direct the State not to give effect to the
Sections 3 and 4 of the Act of 2008 and the
Notification with respect to enhancing financial
limit of creamy. layer from 2.5 lacs to.4.5 lacs.
Let the State reconsider provision for creating
Special Backward Class, provision of 14%
reservation to EBT also. _
As agreed, let the matter be referred to the
v Rajasthan State Backward Classes Commission
. and the State Government shall place before the
Commission the quantifiable data of numerous
factors which is necessary in light of the Apex
Court decisions in the case of M.Nagaraj (supra)
and Ashoka Kumar Thakur (supra). As collection
of quantifiable data is going to consume
sufficient time, ‘et this exercise be completed
within a period of one year. The petitioners shall
also be given opportunity *amongst’ others in
accordance with law to present their case before
the Commission. It is reiterated that stay shall
. continue till the matter is decided afresh and
evén if the State decides to enhance reservation
beyond the percentage which was existing prior
to coming into force the Act of 2008, the State




s
<

S

TETETEETE

T I S TR T

.

L]

shall not give effect to the said enhanced -.
percentage of reservation for a period of two
mgnths thereafter. As agreed, we leave all the.
questions raised in the petitions to be examined
by the State at" first instance jn the light of -
amended provisions of Articles. 15 and 16 of the
Constitution -and decisions of Apex Court in
~Indra Sawhney (supra), M.Nagaraj (supra),
Ashoka Kumar Thakur (supra), Suraj Bhan
‘Meena (supra) and S.V. Joshi (supra).”

In view of the aforesaid discussions by this Court,
it is clear that operation of Section 4 of the Act of 2008 has

been stayed and State Government has also enacted the

provisions with respect to reservation in promotion.

Article 309 of the Constitution of India provides
rule making power available.to the Sfate Government until an
enactment is made by the Legislature under Article 309 of the
Constitution <of India. Thus, iwis submitted thét in view of the
enactment of the provisions of Section 4 by the State
Legislature, it was not open to the State Government to
exercise the power under Artide 309 of the Constitution of

‘India by enacting the rules vide notification dated 11"

September, 2011. It was &lso Submit_ted'tk'jat in view of the
fact that’ operatibn of Se';*tion 4(3), which provides for
reservation in promotion, has been stayed and the said order
ha'; hot been vacated so far ItIWEIS not open to the State
Government to enact the rule under the proviso to Article 309
of the Constitution of India 'by issuifig the notification dated
117 September, 2011. In view of interim order, it was not
open for the State Governrr\'ent to enact a rule under proviso
to Article 309 pursuant to rhe direction issued by this Hon'ble
Court. An affidavit has also filed in this regard by the
petitioner.

Mr.G.S. Bapna, Advocate General appearing cn
behalf of the State has rightly submitted that -implication of
the interim stay granted in CWP No.13490/2009 decided along
with éther writ applications on 22ne Décémber,-ZOlO has to be
considered by the State Government. It was also to be
considered whether after enacting t-hle provisions contained in
Section 4(3) with respect to reservation in promotion, it was
not open to the State Government to -underta_ke that ekerci_se
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by way of making rule under- Artu:le 309 Df the Const|tut|on
of India and particularly whether it was open for the State'

been stayed by this Court, till.the exercise is undertaken. by

the %qu Comnriission-as mentioned in. the aforesaid order.
We direct the State Government to con5|der the

aforesaid aspect and take a considered decision and also to

file counter to additional affidavit, which has been filed today

Dy the petitioner, within a period of fifteen days from today.
List on 12" January, 2012, as prayed.

,ﬁgd/ .c f}

(NARENDRA KUMAR JAIN-1),J. ~/  (ARUN MISHRA),CJ

Sanjay
S.NpD.s1-s2

Government to enact the Rules as provision ' of Section 4 'has |



